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Kooman: Judicial Supervision of Trusts

JUDICIAL SUPERVISION OF TRUSTS
H. A. Koo-AN

Three of the most common and important classes of fiduciaries are
executors and administrators, guardians, and trustees. These fiduciaries
are usually intrusted with the possession and management of property,
the beneficial ownership of which is in others. For this reason, the laws
of most states contain provisions requiring the fiduciary to give
bond for the protection of the property against his improper or
unauthorized acts and also requiring him to account before some judicial
tribunal for his management of the property intrusted to his care.
Florida now has statutes providing for the judicial supervision of
the administration of estates by executors, administrators, and guardians. The administration of decedents' estates by executors and administrators is governed by the 1933 Probate Act.' This Act contains
adequate provisions under which the court may require a bond sufficient
to protect the estate.2 It also requires the personal representative to file
annual accounts and a final accounting, all of which are open to the
inspection of the creditors and beneficiaries of the estate.3 There are
numerous other provisions in the Act governing the management of the
estate and for the protection of its beneficiaries.
The administration of the estates of persons under legal disability,
such as minority or insanity, is governed by the Florida Guardianship
Law enacted in 1945. 4 Like the 1933 Probate Act, the Guardianship Law
contains comprehensive provisions with reference to the guardian's bond,
the filing of periodic accounts, and the management of the estate.5 The
interests of the beneficiaries of the estate are amply protected by these
provisions.

'FLA. STAT. 1941, cc. 731-734 (Supp. 1945), as amended by Florida Laws 1947, c.
24294, §§1 and 2; c. 23722, §1; c. 23819, §1; c. 23970, §1; c. 23717, §1; c. 24295, §1.
2FLA. STAT. 1941, §§732.61-732.64 (Supp. 1945).
'FLA.

STAT. 1941,

§§733.43-733.50

(Supp. 1945).

"FLA. STAT. 1941, cc. 744-746 (Supp. 1945), as amended by Florida Laws 1947,
c. 23715, §1.
5
F1A. STAT. 1941, §§74438, 744.39, 745.24-745.29, 746.13 (Supp. 1945).
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I.

THE PROBLEm o' TRUST

SUPERVISION

Notwithstanding the broad powers granted to trustees by the Uniform
Trust Administration Law, 6 Florida has no statute, analogous to the
Probate and Guardianship Laws, for the judicial supervision of the administration of trust estates. The only Florida statute on this subject is
Section 736.02 of the 1941 Florida Statutes, as amended in 1945, under
which the county judge is given power to summon any person who, as an
executor, administrator, or trustee, is accountable for the property of a
minor for the purpose of requiring the filing of inventories and accounts.
The scope of this statute is very limited and, to the extent that it applies
to trustees, it has been rarely used. Furthermore, since the administration of trusts is within the exclusive jurisdiction of equity,7 and since
Section 11, Article V, of the Florida Constitution grants exclusive original
jurisdiction in equity matters to the circuit courts, the constitutionality
of the statute is open to question.
More comprehensive laws for judicial supervision are especially desirable in the case of testamentary trusts. At the present time, where a
testamentary trust is created, the trustee receives the trust estate from
the executor without being required to give bond. If the trustee is a Florida
trust company or bank authorized to perform trust functions, the securities which the corporation is required to deposit with the State Treasurer
under Section 655.10, Florida Statutes, 1941, as amended, serve as an
adequate substitute for a bond, but, in the case of individual trustees and
foreign corporate trustees, no bond or other security may be required. Nor
is there any provision of law requiring either an individual or corporate
trustee to file periodic accountings in court, where they are subject to
judicial review and open to the inspection of beneficiaries.
Of course, even in the absence of statute, a trust beneficiary is entitled to examine the trustee's records and to obtain any pertinent information about the trust.8 Likewise, a court of equity has inherent power
to require a trustee to give bond and file periodic accountings in court. 9
But, as a matter of fact, trusts are usually created for the benefit of persons whose business experience is so limited that they would not ordinarily
'F.A. STAT. 1941, c. 691.
'Goldring v. Herskovitz, 126 Fla. 804, 172 So. 239 (1937); Campbell v. Vining,
101 Fla. 939, 133 So. 555 (1931).
81 BOGER, TRusT AN TausTFs §151 (1935).

94 id. §§961, 963.
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be aware of their legal rights or be apt to inquire into them or able to
pursue the inquiry. Furthermore, the enforcement of these rights by legal
proceedings is expensive and is ordinarily not attempted except in extreme cases. Even then, it may be found that the trust has already suffered a loss due to mismanagement, and that the personal assets of the
trustee are insufficient to reimburse the trust estate. Such situations could
be avoided if the trustee were required to give an adequate bond, file
periodic accountings, and have these accountings subjected to judicial
review.
The enactment of statutory provisions governing these matters, particularly in the case of testamentary trusts, is highly desirable. Testamentary trustees hold and manage many estates. The same reasons for
clear and comprehensive statutes subjecting the estates of decedents and
minors to judicial supervision apply with equal force to trust estates. The
beneficiaries of a trust estate should be protected against mismanagement
of the trust estate by requiring the trustee to give an adequate bond upon
assuming his office. The trustee should also be required to file periodic
accountings in court where they are subject to judicial review and open
to inspection by the beneficiaries at any time without expense to them.
In this way, losses to the trust estate may be prevented and the trust
beneficiaries will not be required to assume the burden of attempting
to repair losses already incurred. The desirability of a comprehensive
statute in this field is indicated by the fact that approximately threefourths of the states now have statutes governing some or all of
these matters.' 0
A statute of this nature is desirable, not only for the protection of the
trust beneficiaries, but also for the protection of the trustee. Many difficult questions arise in connection with the administration of the ordinary
trust. By requiring the periodic approval of the trustee's acts and accounts,
the trustee will know, as his administration of the trust progresses, whether
his acts are within the scope of his powers or are such as to subject him
to personal liability.
In 1947 the enactment of a statute for the judicial supervision of
testamentary trusts was suggested to the Florida State Bar Association
and the Florida County Judge's Association by the Honorable Jack F.
White, County Judge of Pinellas County, and the matter was favorably
considered by the Probate Committees of both Associations. The purpose
10

P-H WiLLs,

ESTATES, AND TRUST SERV.

§§5201-5261.

Published by UF Law Scholarship Repository, 2021

3

Florida Law Review, Vol. 1, Iss. 2 [2021], Art. 4

JUDICIAL SUPERVISION OF TRUSTS

of this article is to suggest provisions which might appropriately be included in such a statute, as well as an extension of its scope to inter vivos
trusts. Many of the suggestions made are based upon an examination of
the laws of those states which already have enacted statutes in this field.-'
The provisions of these statutes no doubt reflect a long and varied experience in the administration of trusts, and the results of this experience can
profitably be considered in drafting any Florida statute on the subject.
II. PROPOSALS VOR JUDICIAL SUPERVISION OF TESTAMENTARY TRUSTS
Because of the Florida constitutional provisions conferring exclusive
original jurisdiction in equity matters upon the circuit courts,' 2 any

Florida statutory provisions for the judicial supervision of testamentary
trusts would be required to vest its powers in the circuit courts. For the
protection of the trust estate, the statute should require the testamentary
trustee to establish his qualifications to act as such trustee and to file a
bond in the circuit court in the manner hereinafter suggested before he
is authorized or permitted to receive distribution of any property devised
or bequeathed to him as trustee.
Filing of Petition
The statute might appropriately require every testamentary trustee
under the will of a person dying domiciled in Florida to invoke the supervisory jurisdiction of the circuit court by the filing of a petition for that
purpose. The petition should contain: (1) the names and residence address of the trustee and of any place other than his residence where notices
and other communications concerning the trust may be served upon him;
(2) a statement showing the date of the decedent's death, the court ia
which and the date upon which his will was admitted to probate, together with a copy of the will, the name and residence of the executor, and
the status of the administration of the estate; (3) an inventory of the
trust property, together with an itemized statement of its value, insofar
as the trustee is able to obtain this information; (4) the name and residence of each of the beneficiaries of the trust, including contingent beneficiaries, a statement as to any beneficiaries known to be under legal dis211 bd.

"'FA. CONST. Art. V, §11.

https://scholarship.law.ufl.edu/flr/vol1/iss2/4
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ability, ahd a statement as to any unknown or unborn beneficiaries, together with a description of the interest of each beneficiary in the trust
estate; and (5) a prayer for a decree determining that the trustee is
qualified to administer the trust under the laws of Florida and fixing
the amount of his bond, for the supervision of the administration of the
trust by the court, and for the instructions of the court as to such other
matters as may be properly presented by the petition.
The trustee should be required to file this petition within a definite
period to be fixed by the statute. If the trustee failed to file the petition
within this time, any beneficiary of the trust, or the executor, should be
permitted to file it, but in such a case the person filing the petition shculd
be required to give the trustee notice of his intention to do so in order
to eliminate the possibility that the trustee's failure to proceed was due
merely to an oversight.
The petition should be required to be filed within a reasonable time
after the will is admitted to probate. The trustee, like any other beneficiary under the will, has an interest in requiring the proper administration of the estate by the executor, and, for the protection of the trust beneficiaries, he should keep himself informed as to the progress of the
administration and be alert to protect the trust property against unauthorized or improper acts of the executor. The trustee should not be
permitted to remain passive until the trust property is actually distributed
to him by the executor. By that time there may be an irreparable injury
to the trust estate. This may be prevented by requiring the trustee to
qualify shortly after the will has been admitted to probate, so that he
may as soon as possible be in a position to protect the trust property in
the hands of the executor and obtain its distribution to himself without
undue delay.
Service of Process
After the filing of the petition, service of process should be made upon
each beneficiary named therein, in accordance with the laws of Florida
applicable to suits in equity, unless the beneficiary enters a voluntary
appearance or waives such service. This is necessary in order that the
beneficiaries be bound by all orders and decrees subsequently entered in
the proceeding. But, since the supervisory jurisdiction of the court is to
continue until the final termination and distribution of the trust, notice
of all subsequent petitions and accountings filed in the proceeding could

Published by UF Law Scholarship Repository, 2021
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be given in such manner as the court might direct. Of course, where the
petition is filed by anyone other than the trustee, then process should also
be served upon the trustee.
A trust beneficiary who is a minor or otherwise legally incompetent
should be represented in the supervisory proceeding by the guardian of
his estate. If no such guardian has qualified, then the court should appoint a guardian ad litem for the legally incompetent beneficiary unlesg
he is a member of a class which is otherwise adequately represented.
As to class representation, the statute could provide that, where an
interest in the trust property was given to the persons who constituted a
certain class upon the happening of a future event, it would be sufficient
to make parties to the proceeding the persons in being who would constitute the class if that event had happened immediately before the commencement of the proceeding, and that all orders and decrees thereafter
entered in*the proceeding should be binding and conclusive upon all
present and future members of the class. The court could in its discretion dispense with the appointment of a guardian ad litem for any members of the class who were legally incompetent where it found that there
were other members of the class who were sui juris and who would adequately represent the entire class. Members of the class who came into
being after the institution of the proceeding could, of course, be permitted
to intervene.
Another desirable provision as to class representation would be that,
where an interest in the trust property was given to a person who was a
party to the proceeding, and the same interest had been given, on the
happening of a future event, to persons who are or may become the heirs,
distributees, issue, or other kindred of such party, it would not be
necessary to make such heirs, distributees, issue, or other kindred parties
to the proceeding, but all orders and decrees entered therein should be
binding and conclusive upon them. Under such a provision, for example,
if the trust instrument provided that A should receive the income from
the trust property for his life and that, upon A's death, the trust corpus
should be distributed to B but, if B predeceased A, then upon A's death
the trust corpus should be distributed to the heirs, issue, or beneficiaries
under the will of B, it would not be necessary to make B's heirs, issue,
or distributees parties to the proceeding. If B were made a party, all
orders and decrees entered therein would be binding and conclusive, not
only upon him, but also upon his heirs, issue, or the beneficiaries under
his will.

https://scholarship.law.ufl.edu/flr/vol1/iss2/4
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Indefinite and unascertained beneficiaries are also sometimes found
in charitable trusts. For example, a trust may be established for the
relief of the poor or to provide scholarships for worthy students. In such
cases, the beneficiaries could be represented in the supervisory proceeding
by either the Attorney-General or a guardian ad litem.
Qualificationof Trustees
A guardian ad litem for any trust beneficiary should be required to
qualify by filing an acceptance of his appointment and an oath to perform faithfully the duties of his guardianship. Unless otherwise ordered by
the court, the guardian ad litem should represent his ward throughout
the entire guardianship proceeding. He should not be permitted to
receive for the ward any funds or property unless an adequate bond, in
an amount fixed by the court, is furnished and filed with the court, and
any funds or property so recdved by a guardian ad litem should be
subject to the further orders of the court with reference to its disposition
to any general guardian of the ward or otherwise.
Since the purpose of the trustee's initial petition is not only to bring the
trust within the supervisory jurisdiction of the circuit court but also to
determine the trustee's qualifications to act and to fix the amount of his
bond, any statute on this subject should prescribe appropriate qualifications for the office of trustee and the method of fixing his bond.
Both the Florida Probate and Guardianship laws provide that no
person shall be appointed bs a personal representative or guardian who
has been convicted of a felony or who, from sickness, intemperance, or
want of understanding, is incompetent to discharge the duties of his
office.' 3 The same requirement should be imposed upon trustees. Nor
should a minor be permitted to act as a trustee. There are at present
no restrictions upon the right of a non-resident individual to act as trustee
in Florida, and very probably none should be imposed. As to corporations, Section 655.27 of the Florida Statutes, 1941, already provides that
only a Florida bank or trust company having trust powers, or a national
banking association located in Florida and having trust powers, may
serve as corporate trustee under the will of a person dying domiciled in
Florida, or serve as trustee under any agreement whereby the beneficial
ownership of property is vested in others, with the sole exception that a

8

' FLA. STAT. 1941, §§732A5, 744.27 (Supp. 1945).

Published by UF Law Scholarship Repository, 2021

7

Florida Law Review, Vol. 1, Iss. 2 [2021], Art. 4

JUDICIAL SUPERVISION OF TRUSTS
foreign corporation which is authorized to act as trustee under the laws
of the state where it has its principal place of business may receive bequests to it, as trustee under the will of a Florida decedent, of money or
intangible personal property.
In order to qualify, a non-resident trustee should be required to designate in writing an agent residing in Florida upon whom any process, notice,
or order in the supervisory proceeding could be served. Service upon
this agent should be equivalent to service on the trustee. A trustee who
changes his residence from Florida to some other place should also be
required to designate such a resident agent in this state.
Trustee's Bond
After the filing of the trustee's original petition and service of process upon the trust beneficiaries, there should be a hearing upon the
petition. At this hearing the burden should be upon the trustee to show
that he has met the requirements previously outlined. If he establishes
that he is qualified to act, the court should then proceed to fix the amount
of his bond.
The amount of the bond should be not less than the value of the
estate devised or bequeathed to the testamentary trustee. Even though
the will does not confer a power to sell upon the trustee, such a power
is conferred upon all Florida trustees by Section 691.03 of the Florida
Statutes, 1941, unless there are contrary provisions in the trust instrument. Since the trustee thus has, in most cases, an unrestricted right to
convert the trust estate into cash, the beneficiaries can be adequately
protected only by requiring a bond equal in amount to the full value of
the trust property. Of course, as previously stated, if the trustee is a
Florida trust company or bank having trust powers, no bond should be
required because the securities which the corporation is required to
deposit with the State Treasurer under Section 655.10, Florida Statutes,

1941, serve as an adequate substitute. Where there are two or more
trustees, the court should be authorized to require a separate bond from
each or a joint bond from all.
Two or more individual sureties residing in Florida, or one surety
company authorized to do business in Florida, should be required on the
trustee's bond. Where individual sureties are given, the court should be
satisfied that they have net assets at least equal to the amount of the
bond, and the trustee should be required to file with each annual accounting satisfactory proof that the sureties are alive and continue to possess

https://scholarship.law.ufl.edu/flr/vol1/iss2/4
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net assets in this amount. The court should also be authorized, upon the
motion of any beneficiary or sua sponte, to increase the amount of the
bond or require additional sureties where the circumstances so require.
It might be advisable to require the court to examine the trustee's bond
when each annual account is filed, and increase or decrease the amount
of the bond where there has been a corresponding increase or decrease in
the value of the trust estate.
The original bond should be required to be kept in the possession of
the clerk of the court, but there should be a provision for maintaining a
suit upon a certified copy of the bond. A trustee who fails to give bond,
as required by the court, should be considered as having declined the
trust.
After the amount of the trustee's bond has been fixed, the court should
enter an order requiring the bond to be filed within a time to be specified
in the statute or the order of the court. Upon the filing of the bond,
a decree should be entered finding that the required bond has been filed,
declaring the trustee qualified to act, assuming supervisory jurisdiction
of the trust, and retaining jurisdiction of the cause and the parties thereto for that purpose. The decree might also contain any other appropriate
provisions concerning the administration of the trust. Of course, if the
trustee fails to file the bond or otherwise establish his qualifications, no
such decree should be entered, and the court should be authorized to appoint a qualified substitute trustee.
Accounting
After the testamentary trustee has qualified, the statute should require
him to file periodic accounts of his administration of the trust. The plan
incorporated in the Probate and Guardianship Laws could well be followed for testamentary trustees. 14 Accounts should be required to be
filed not later than April first of each year for the preceding calendar
year. It might also be advisable to authorize the court to require the
filing of an account at any other time that it considered such action
necessary for the protection of the trust estate.
Since the testamentary trustee will not ordinarily receive distribution
of the trust corpus from the executor until several months after he qualifies, the first regular account should not be required until after the expiration of one full calendar year following the qualification of the trustee.
"FLA.

STAT.

1941, §§733.43-733.50, 745.24-745.29 (Supp. 1945).
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But an account should be required at that time even though the trustee
has not then received distribution of the trust property, so that the trust
beneficiaries may be informed of any delay in making such distribution
and determine for themselves whether the trustee is at fault in permitting
the delay.
Each annual accounting should contain the following information:
(a) the period covered by the account; (b) a statement of the names and
current residences of the trust beneficiaries, a statement of any contingent
beneficiaries, a statement as to any beneficiary known to be under legal
disability, a statement as to any unknown or unborn beneficiaries, and a
statement of the name of the guardian ad litem or other representative of
any incompetent, unknown, or unborn beneficiaries in the supervisory proceeding, together with a statement of the interest of each beneficiary in
the trust estate; (c) a complete inventory of the trust property at the
beginning of the period covered by the account; (d) a statement of the
trustee's principal and income cash receipts and disbursements during the
accounting period, whether in cash or other property; (e) a statement
of any assets which, in the opinion of the trustee, have become worthless during the accounting period and a request for leave to charge off
such investment; (f) a statement of any claims against the trust which are
unpaid at the end of the accounting period, together with the reason for
their non-payment; (g) a statement of the surety or sureties on the
trustee's bond, the amount of the bond and, if the sureties are individuals,
that they are alive and possess net assets equal to the amount of the bond;
and (h) such other information as the court may require.
The trustee should be required to support all distributions and disbursements shown upon his account by receipts or vouchers showing the
necessity or purpose of the distribution or disbursement. Such receipts
and vouchers should be made presumptive evidence of the distribution
or disbursement, without further proof, unless they are impeached. The
trustee should be permitted to prove the disbursement of small amounts,
for example, those of less than twenty-five dollars, by his uncontradicted
affidavit, specifying the time and purpose of the disbursement and to
whom it was made. If a voucher is lost or for any other reason cannot
be produced, the trustee should be permitted to prove the disbursement
by the oath of any competent witness. The trustee should be permitted
to withdraw vouchers filed with his accounts only when so authorized by
the court and upon the substitution of certified copies for the originals.
The trustee should .be required, within ten days after the filing of his
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account, to give noticc of such filing to each trust beneficiary and to each
guardian of an incompetent beneficiary. The notice should be given by
registered mail, by personal service, or by such other method as the court
might direct. The entry of a decree pro confesso against any beneficiary
upon the orig;Pn-11 petition of the trustee te establish his qualifications
should not relieve the trustee from giving that beneficiary notice of the
filing of his annual accounts.
Within sixty days after the mailing of such notice, or after receipt of
the notice, if personal service is made, any trust beneficiary should be
permitted to file objections to the trustee's account. After the expiration of this sixty-day period, the objections should be tried by the court
upon the application of either the beneficiary or the trustee, upon due
notice to the other. At the conclusion of the hearing, the court should
enter such decree as appears to be appropriate under the law and the
facts. If no objections to the trustee's account are filed, then, at the end
of the sixty-day period, the trustee should present his account to the
court, and, after a due audit and examination of the account, the court
should enter an appropriate order thereon.
Any decree entered upon the trustee's account should be final and conclusive upon all parties fo the supervisory proceeding who have been given
notice of the filing of the account in accordance with the requirements of
the statute and the orders of the court, subject only to the right of appeal.
The conclusive effect of the decree should also include any changes in
the investments of the trust made during the accounting period, to which
no objection has been filed.
If a trustee fails to file an annual accounting, as required by the
statute, he should forfeit such part of his compensation as the court might,
in its discretion, determine to be just. Any beneficiary should be authorized to apply to the court for an order requiring a delinquent trustee to
file his accounts. The court should be authorized, on its own motion, or
the motion of any beneficiary, to require the trustee to file an accounting
at any time that such action may appear necessary or advisable. A failure to file two successive annual accountings, or the failure to file any
accounting after the entry of an order by the court so requiring, should
be a ground for the removal of the trustee. A surety on the trustee's bond
should have the same rights as a trust beneficiary with reference to requiring the trustee to file accounts.
Not later than ninety days after the final distribution of the trust
estate, the trustee should be required to file his final report, which should
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be identical with his annual accountings except that it should include a
statement of his distribution of the trust property. The procedure upon
the final report should be the same as that upon an annual accounting.
In its order on the final report, however, the court should finally discharge the trustee and the sureties on his bond from further liability if
it finds that the trustee has in all respects complied with the terms of the
trust and the orders of the court.
Questions Arising in Administration
Any statute providing for the judicial supervision of testamentary
trusts should also permit the trustee or any beneficiary to apply to the
court for the determination of any questions arising in the administration of the trust. Courts of equity have always had jurisdiction to instruct and direct a trustee as to the exact extent of his powers and duties
where there was any doubt on the subject,' 5 but this jurisdiction has
been materially broadened by the provisi 6 ns of Chapter 87, Florida
Statutes, 1941, as amended, with reference to declaratory decrees. Section 87.04, Florida Statutes, 1941, as amended, provides that any person
interested in the administration of a trust, either as or through a trustee
or cestui que trust, may proceed in the circuit court by a petition or
other appropriate pleading to determine any question arising in the
administration of the trust.
The rights conferred upon trustees and beneficiaries by this statute
could be exercised most effectively in the supervisory proceeding. The
statute providing for the supervisory-proceeding should, therefore, authorize the trustee or any beneficiary to file a petition in that proceeding for
any declaratory decree or other relief authorized by Chapter 87, Florida
Statutes, 1941, as amended. Since the court, in the supervisory proceeding, would already have jurisdiction of the trustee and of all of the trust
beneficiaries, original service of process upon them should not be necessary
in connection with a petition for instructions or other declaratory relief.
It would seem sufficient to give notice of the filing of the petition in the
same manner as provided for giving notice of the filing of the trustee's
annual accounts.
Both the Florida Probate and Guardianship Laws contain provisions
under which the court may, upon the petition of any interested person, or
upon its own motion, require the personal representative or guardian to
153 Booa'rT, op. cit. supra note 8, §§559,

560.
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produce satisfactory evidence that the assets of the estate are in his
possession or under his control and, if the court considers it necessary
or proper, order the production of the assets for inspection by the court
or any interested party.' 6 Similar provisions might appropriately be included in any statute for the judicial supervision of trusts, not only for
the benefit of the trust beneficiaries, but also for the benefit of creditors
and the sureties on the trustee's bond.
Such a statute should also contain provisions, analogous to those
found in the Florida Probate and Guardianship Laws, 17 with reference to
the release of sureties on the trustee's bond, and the enforcement of the
personal liability of the trustee and the sureties on his bond in the event
of mismanagement of the trust estate. The power of the court to remove
a trustee, and the grounds for removal, the power of the court to appoint
a successor trustee in the event of the removal, death, or resignation of a
prior trustee, and to require an accounting by the prior trustee or his personal representative, should be prescribed. In lieu of requiring the verification of the trustee's petitions and accounts, there should be a statutory provision subjecting him to the Denalties of perjury for any wilfully
false statement of a material fact contained in a petition or account. And
the court should be authorized to invoke appropriate penalties against a
trustee who fails to comply with any of the requirements of the statute
or who mismanages the trust estate. These penalties should include removal and the reduction or forfeiture of compensation.
It might also be advisable to authorize the supervising court to exempt trustees of small trusts from all judicial supervision except the requirements with reference to the qualification of the trustee and the fixing
of his bond. It is suggested that any trust having an original inventory
value of less than $10,000.00 be considered as a small trust. A bond would
protect the beneficiaries in such cases and yet the trust would be spared
the expense of subsequent supervision which might be out of proportion to
the value of the trust property. And, by appropriate provisions in the order
qualifying the trustee, the court could retain jurisdiction necessary to give
instructions to the trustee in appropriate cases or to enforce the rights of
beneficiaries in the event of mismanagement.

16FLA. STAT. 1941,
117FLA.

STAT.

§§733.51, 745.30 (Supp. 1945).

1941, §§732.68, 733.52, 734.20, 734.24, 744.45, 74531, 746.10, 746.14

(Supp. 1945).
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Except as otherwise expressly provided, practice and procedure in the
supervisory proceeding should be as prescribed for suits in equity by the
Florida Chancery Procedure Law.1 s Appeals to the Supreme Court
should be governed by the same statutes and court rules as are applicable
to appeals in equity cases.19
Attempted Exemption of Trustee from Terms of Act
If a statute providing for the judicial supervision of testamentary trusts
is enacted, cases will arise in which the testator expressly exempts his
testamentary trustee from giving bond and otherwise complying with the
provisions of the act. The statute should, therefore, declare the effect to
be given such an attempted exemption.
Those who are best qualified to serve as trustees usually prefer to be
under bond and to file annual accountings for inspection by the beneficiaries. The attempted exemption from giving bond and filing accounts
will frequently be found in those cases where such requiremerlts are most
needed. There is no more reason to permit a testator to exempt his
trustee from giving bond and filing accounts than there is to permit him
to exempt his executor from complying with the Probate Law or to exempt
the guardian of an infant beneficiary under his will from complying with
the Guardianship Law. A provision in a will that a testamentary trust
shall be exempt from judicial supervision should, therefore, be declared
to be ineffective, at least in those cases where the trustee is a Florida
resident or a Florida trust company or bank authorize to perform trust
functions.
Consideration should be given, however, to permitting a testator to
exempt his testamentary trustee from judicial supervision in Florida where
he appoints as trustee a non-resident of Florida or a bank or trust company
of another state, and where the Florida court finds that the trust estate
will be adequately protected under the laws of the state where the nonresident individual trustee resides or the foreign corporate trustee does
business.
in the case of a
As stated by the American Law Institute, ...
testamentary trust, the state in which the testator intended the trust to
be administered as presumptively the state of the testator' domicle at
the time of his death, since it is natural to suppose that he intended the
1

F A. STAT. 1941, c. 63 (Supp. 1945).

"*FrA. STA.

1941, c. 59 (Supp. 1945) as amended by Florida Laws 1947, c. 23826,

§1; Florida Supreme Court Rules 2-17, 19-26, 33-35.
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trust to be administered in the same place in which his estate was to be
administered, and under the direction of the courts of that state. .... "20
But, if the testator appoints as trustee a resident or trust company of
another state, it may likewise be presumed that he intended the trust to
be administered in that state.2 1 Therefore, where such an intention appears, it might be advisable to permit a testator to exempt his trustee
from judicial supervision in Florida if the Florida court finds that the
trust estate will be subject to adequate judicial supervision under the
laws of the other state. Under such a statutory provision, foreign trust
companies would probably be able to obtain exemption from judicial
supervision in Florida more often than non-resident individuals, although
there are states in which a resident individual trustee is subject to judicial
supervision even though he was appointed under the will of a person dying
22
domiciled elsewhere.
Since banks and trust companies of other states are now prohibited
from acting as testamentary trustees in Florida except in the case of
bequests to them as trustees of money or intangible personal property, 23
the Florida courts should be authorized to appoint a qualified trustee in
cases where the foreign corporate trustee cannot act. Where the bequest
in trust includes both real and intangible personal property in Florida,
the court should be authorized to appoint a qualified Florida trustee to
administer the real property and, in proper cases, to permit the Florida
trustee to account to the foreign bank or trust company for the income
from the real estate or the proceeds of its sale.
1I.

INTER

Vivos TRuSTS

In proposing the judicial supervision of testamentary trusts, consideration should also be given to extending such supervision to inter vivos trusts.
However, inter vivos trusts are not as numerous as testamentary trusts,
and many of them remain at least partly under the control of the settlor.
The reasons for subjecting inter vivos trusts to judicial supervision are
not, therefore, as compelling as in the case of testamentary trusts.
An inter vivos trust which may be revoked by the settlor during his
lifetime has no need for judicial supervision. The settlor has effective
°RRsTATEMENT, CONFLICT or LAWS, §298, comment a (1934).
2

Id. at comment c.

"CoMP.

LAWS OF NORTH DAxOTA

Rzvism CoDE §59-0401 (1943).

23FLA. STAT. 1941, §655.27.
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control over the trust at all times while he lives. He should, however, be
permitted to subject his trust to judicial supervision by an express declaration in the trust instrument.
An irrevocable inter vivos trust should be subject to judicial supervision unless the trust instrument contains an express provision to the
contrary. Because he is making an immediate and irrevocable disposition
of all or part of his property, the settlor of an inter vivos trust usually
exercises more care in the selection of his trustee and in safeguarding the
trust property than does the creator of a testamentary trust. If, therefore, after being advised of the statutory provisions for the judicial supervision of trusts, he desires to exempt his trust from such supervision, he
should be permitted to do so. If the trust instrument contains no such
waiver, it should be subject to judicial supervision.
The waiver should not, however, be given an irrevocable effect. If,
after the trust is created, the settlor's experience convinces him that
judicial supervision is desirable, he should be permitted to invoke the
provisions of the statute for the protection of his trust. After the death
of the settlor, it should also be made possible to subject either a revocable
or irrevocable inter vivos trust to judicial supervision notwithstanding an
express exemption in the trust instrument. The trustee or any beneficiary
should then be permitted to invoke the provisions of the supervisory
statute.
The testamentary trusts which would be subject to judicial supervision
in Florida are determined by the domicile of the testator at the time of his
death. There is no such simple rule for determining the inter vivos trusts
which might be subjected to judicial supervision in Florida.
Either the residence of the trustee or the location of the trust property
is very probably the factor which should determine whether an inter
vivos trust is subject to judicial supervision in Florida. If a Florida
resident or a Florida bank or trust company was appointed as trustee,
the supervisory proceeding should and would necessarily be in Florida.
On the other hand, if the settlor appointed an individual residing in another state, or a corporation having its place of business in another state,
as the trustee under his inter vivos trust, it may be assumed that he
intended his trust to be administered under the direction of the courts
of that state, although, regardless of this intention, jurisdictional limitations require that the trust property be left to the protection of the
courts of the other state. Where the trust is testamentary, the Florida
courts can require the foreign trustee to submit to their supervisory juris-
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diction as a condition precedent to the distribution of the trust property to
him. But, where the trust is inter vivos and the trustee is not in Florida,
and the trust, as most trusts do, consists of intangible personal property
which is delivered directly to the trustee by the settlor, there is no method
by which a Florida court can obtain jurisdiction over the trustee for the
purpose of a supervisory proceeding.
Where the trust property consists of real estate or tangible personal
property located in Florida, it may also be assumed that the settlor
intended his trust to be administered under the laws of Florida, and for
this, as well as jurisdictional reasons, any supervisory proceeding should
and would be in the Florida courts. Where the trust property consists
of intangibles and the trustee is a non-resident of Florida, any supervisory
proceeding would necessarily be in the state of the trustee's residence,
since intangible personal property is considered as having its situs at the
domicile of the trustee.2 4
IV.

CONCLUSION

The Florida law now provides for judicial supervision of the estates
of decedents and of persons who are legally incompetent. Personal representatives of decedents' estates and guardians of the estates of incompetents are in most cases required to file a bond for the protection of the
estate, and they are also required to le periodic accountings which are
subject to judicial review. The protection thus given to the beneficiaries
of decedents' estates and to persons under guardianship should be extended to the beneficiaries of trust estates, particularly in the case of
testamentary trusts. The enactment of a Florida statute requiring trustees to qualify in the circuit court, give bond, and file periodic accountings would protect trust estates against loss and relieve the beneficiaries
of the burden of attempting to repair losses already incurred. Such a
statute would also be beneficial to trustees. Under its provisions a trustee
could, at any time during the administration of the trust, obtain the
instructions of the court, in a proceeding in which the beneficiaries
would have an opportunity to be fully heard, on any question upon which
he was in doubt as to his rights, powers, or duties. In this way the
trustee could determine in advance the propriety of his acts and thus
protect himself from eventual personal liability.
"Walters v. Whitlock, 9 Fla. 86, 76 Am. Dec. 607 (1860).
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